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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,989 


JIMMIE FIELDING, 
Appellant, 
v. 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA » 
[Filed January 17, 1959] : 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JIMMIE FIELDING 
St. Elizabeths Hospital 
Petitioner 


vs. 


DR. WINFRED OVERHOLSER 

Superintendant 

St. Elizabeths Hospital ! 
Respondent } 


PETITION FOR WRIT OF HABEAS CORPUS 

The petition of Jimmie Fielding, through his attorneys, Sutherland G. 
Taylor and Edward F. Daly, respectfully represents to this Honorable Court 
as follows: : 

1. That Jimmie Fielding is imprisoned, detained and restrained of 
his liberty by one Winfred Overholser, Superintendant of St. Elizabeths Hospital. 

2. The cause or pretense of such imprisonment is that heretofore, 
after being tried in this Honorable Court in December 1956 for first degree 
murder, a verdict of second degree murder was returned by the jury anda 


Habeas Corpus No. 1-59 
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2 
sentence of 12 years to life was imposed. 
'3. That the restraint and imprisonment of Jimmie Fielding is illegal 
and the illegality consists of this: 

That heretofore on December 23, 1957 the United States Court of Appeals 
for the District of Columbia Circuit in No. 13723, Jimmie Fielding vs. United 
States, remanded the case to the United States District Court for the District 
of Columbia “with instructions to grant a new trial if the Government shall re- 
quest it; or, absent such request, to enter a judgment of acquittal by reason of 
insanity notwithstanding the verdict." Said action having been taken by the 
United States Court of Appeals for the District of Columbia Circuit on Decem- 
ber 23, 1957, and thereafter defendant was adjudicated to be insane and trans- 
ferred to St. Elizabeths Hospital. 

That defendant has regained his sanity and has long been advised by 
Dr. William G. Cushard and others on the staff that he is now well and will be 
certified as sane to the District Court. 

That early in December of 1958 when petitioner caused his attorneys to 
file a motion to compel payment of attorneys fees (preparatory to the filing of 
a Petition for Writ of Habeas Corpus) accompanied by a Rule to Show Cause, 
he was called in by Dr. Cushard and advised that he would be released promptly 
and should withdraw any legal action and that he “did not need lawyers. 

That despite repeated promises to effect his prompt release petitioner 
is still imprisoned, detained and restrained of his liberty. 

WHEREFORE, petitioner prays: 

1. That a writ of habeas corpus be granted and issued, directed to the 
said Winfred Overholser, commanding him to produce the. body of Jimmie 
Fielding before a Judge of this Honorable Court, at.a time and place therein 
to be specified, then and there receive and do what shall be ordered herein in 
that behalf; or in the alternative; 

2. For a rule to show cause why such writ should not issue; 

3. That Jimmie Fielding be restored to his liberty; and 

4, For such other and further relief as the Court may deem just and 
proper. 
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peg Siena /s/ Sutherland G. Taylor 
bara sess /s/ Edward F. Daly 


prepayment of costs. 
/s/ Luther Youngdahl, Judge Attorneys for Petitioner 
1025 Connecticut Avenue, N. W. 


/s/ Sutherland G. Taylor MEtropolitan 8-3626 
Subscribed and sworn to before me this 17th day of January, 1959. 


January 


ee #8 @0@ 08 @ 


| 


| 
| 


[Filed January 17, 1959] 
RULE TO SHOW CAUSE 

Upon consideration of the verified petition of Sutherland G. Taylor and 
Edward F. Daly for a writ of habeas corpus, filed herein, and good cause 
appearing therefor, it is; by the Court, this 17 day of January, 1959, 

ADJUDGED AND ORDERED that Dr. Winfred Overholser, Superinten- 
dant of St. Elizabeths Hospital be and he hereby is ordered and directed to 
respond before the Judge of said Court sitting in Motion Court on the 22 
day of January 1959 at 10 o'clock at A M. of said day to show cause, if 
any he has, why a writ of habeas corpus should not be issued and the relief 
granted as prayed for in the aforesaid petition; provided that a copy of this 
rule and of said petition be served upon the respondent herein. 

It is further ordered that said Dr. Winfred Overholser, or whoever 
acting under his orders, shall have the custody or keeping of said Jimmie 
Fielding, is hereby directed to retain the said Jimmie Fielding within the 
jurisdiction of this Court until its further order herein. 


__/s/ Luther W. Youngdahl 
JUDGE 


[Filed January 21, 1959] : 
In re: Jimmie Fielding 
(James Fielding) 

Petitioner 
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RETURN TO ORDER TO SHOW CAUSE WHY WRIT OF HABEAS CORPUS 
SHOULD NOT ISSUE 


The return and answer of Dr. Winfred Overholser, Superintendent, Saint 
Elizabeths Hospital, to the petition of Jimmie Fielding (James Fielding) on 
an order of the Court authorizing filing and directing respondent to show 
cause why a writ of habeas corpus should not issue. 

1. The petitioner, Jimmie Fielding (James Fielding), alleges that he 
is imprisoned, detained and restrained of his liberty in Saint Elizabeths 
Hospital, Washington, D. C.; and that this restraint and imprisonment is 
illegal. The respondent admits that the petitioner is confined in Saint Eliza- 
beths Hospital, but denies that such detention is illegal. | 

The petitioner, Jimmie Fielding (James Fielding), was readmitted to 
Saint Elizabeths Hospital February 13, 1958 by order of the United States 
District Court for the District of Columbia, after having been found not guilty 
by reason of insanity (Criminal Number 299-54), pursuant to the provisions 
of Title 24, Section 301, Subsection (d), of the District of Columbia Code, 
as amended. 

Certified copies of his commitment papers are attached hereto, marked 
Exhibit "A", and prayed to be read as a part of this return. 

2. The petitioner, Jimmie Fielding (James Fielding), alleges that he 
has regained his sanity and has long been advised by Dr. William G. Cushard 
and others on the staff that he is now well and will be certified as sane to the 
District Court; and, that early in December of 1958 when petitioner caused 
his attorneys to file a motion to compel payment of attorneys’ fees (prepara- 
tory to the filing of a writ of habeas corpus) accompanied by a rule to show 
cause, he was called in by Doctor Cushard and advised that he would be re- 
leased promptly and should withdraw any legal action. 

The respondent states that he is informed by Dr. William G. Cushard 
of the medical staff of Saint Elizabeths Hospital that this allegation is untrue; 
and, that when the aforesaid motion was received at Saint Elizabeths Hospital, 
Doctor Cushard interviewed the petitioner, Jimmie Fielding (James Fielding), 
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asked him if he wished to have funds withdrawn from his account for attorneys’ 
fees and for a psychiatric examination by an independent psychiatrist, as re- 
quested in the motion, the petitioner informed Doctor Cushard that he did not 
and the petitioner submitted a written statement to this effect. The respondent 
is, further, informed by Dr. William G. Cushard that the petitioner has not 
been advised that he would be released promptly. | 

3. The petitioner, Jimmie Fielding (James Fielding), had a previous 
admission to Saint Elizabeths Hospital May 10, 1954 and remained in the 
hospital until October 9, 1956 when he was discharged into the custody of the 
United States Marshal after having been reported to the United States District 
Court for the District of Columbia as competent for trial. 

4. During this petitioner's present period of confinement in Saint 
Elizabeths Hospital, he has been under the care and observation of the respon- 
dent, as well as other members of the medical staff of Saint Elizabeths Hos- 
pital, skilled in the care, diagnosis and treatment of nervous and mental dis- 
orders, who are of the opinion that he has a mental illness, Schizophrenic 
Reaction, Paranoid Type (Affective Features), the same diagnosis which was 
made during the petitioner's first residence in Saint Elizabeths Hospital; and, 
although the psychotic symptoms have been largely in remission during the 
petitioner's present residence in Saint Elizabeths Hospital, it is the opinion 
of the respondent that he is not warranted in certifying, at this time, that 
the petitioner has recovered from his abnormal mental condition and that he 
will not be dangerous to himself or others within the reasonable future. 

WHEREFORE, the premises considered, the respondent prays that 
the writ of habeas corpus should not issue. 

/s/ Winfred Overbolser, | uM D. 


Superintendent 
Saint Elizabeths Hospital | 


DISTRICT OF COLUMBIA, ss: 
I, Dr. Winfred Overholser, solemnly swear that Iam Superintendent 
of the Saint Elizabeths Hospital, have read the foregoing return and answer 





6 
by me subscribed, know the contents thereof, and verily believe the same to 
be true. 

/s/ Winfred Overholser, M. D. 


Superintendent 
Saint Elizabeths Hospital 


Subscribed and sworn to ietiee me this 21st day of January, 1959, A.D. 


/s/ 
Notary Public, D.C. 


My commission expires 9-30-59. | 
Handwritten: Copy mailed Attorney Edward F. Daly, 1025 Conn. Ave. 1/21/59. 


/s/ | 
Asst. U. S. Atty. 


[Filed January 21, 1959] "EXHIBIT A" 


UNITED STATES DISTRICT COURT 
FOR THE DSTRICT OF COLUMBIA 


UNITED STATES OF AMERICA : 
3 a : : Criminal No. 299-54 
JAMES FIELDING : . 
ORDER 

The defendant James Fielding was indicted in Criminal Case No. 299-54, 
on March 15, 1954, charged with the crime of first degree murder. Trial 
was held on December 18, 1956, and the jury returned a verdict of guilty of 
murder in the second degree. 

The defense asserted by the defendant to the crime charged was that he 
was insane on the date of the commission of the offense. 

Following the verdict of the jury, the trial court denied a motion for a 
judgment of acquittal by reason of insanity filed on behalf of the defendant by 
his counsel. 

The Court of Appeals for the District of Columbia Circuit by its decision 
No. 13,723, dated December 23, 1957, reversed the conviction of the defendant 
James Fielding for second degree murder and remanded the case to the Dis- 
trict Court for a new trial provided the government was able to offer competent 
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psychiatric testimony to refute that offered on behalf of the defendant at the 
previous trial. | 

Upon consideration of the assertion of the United States Attorney that 
the government would be unable to proceed with a new trial and offer such 
competent psychiatric .testimony to refute that offered on behalf of the de- 
fendant, the Court on February 12, 1956, granted the defendant a judgment 
notwithstanding the verdict of the jury of not guilty by reason of insanity. 

Upon consideration of such verdict in the above entitled case, it is by 
the Court this 13th day of February 1958, ! 

ORDERED, that the defendant James Fielding be confined in Saint Eliza- 
beths Hospital for the mentally ill pursuant to the provisions of Public Law 313, 
84th Congress, Chapter 673, 1st Session, approved August 9, 1955. 


/s/ Alexander Holtzoff 
JUDGE | 








A TRUE COPY: /s/ Charles J. Rumsey 


DISTRICT OF COLUMBIA: ss: | 
Subscribed and sworn to before me this 21st day of January, 1959. 


/s/ William F. Edwards 
Notary Public, D.C. 


CERTIFIED A TRUE COPY: : 
/s/ P. M. Lehman, Registrar, Saint Elizabeths Hospital, Washington 20, D.C. 


[Filed January 22, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Jimmie Fielding : | 
v. : Habeas Corpus aa 1-59 
Dr. Winfred Overholser : 


SUPPLEMENTAL RETURN AND ANSWER TO RULE TO sHOW 
CAUSE 
Now comes Oliver Gasch, United States Attorney for the | District of 
Columbia, and as attorney for the respondent makes the following supplemental 
return and answer to the rule to show cause why a writ of habeas corpus should 
| 


not issue. 
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1. The petitioner was committed to Saint Elizabeths Hospital pursuant 
to the provisions of Title 24, Section 301, Subsection (d), D. C. Code, as 
amended, after having been found not guilty by reason of insanity. Subsection 
{e), Sec. 301 provides that any person confined pursuant to Subsection (d) 
may be released after the superintendent of the hospital certifies to the court 
that the defendant has recovered his sanity and will not in the reasonable future 
be dangerous to himself or others. 

2. No such certificate from the superintendent has been filed in this 
case. Furthermore, petitioner makes no allegation that the failure of the 
superintendent to issue the statutory certificate is arbitrary or capricious. 

See Overholser v. Leach, U.S. App. D.C. _—,_-:257 F. 2d 667 (1958). 

WHEREFORE, it is respectfully submitted that for these additional 
reasons the writ of habeas corpus should not issue. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal 
Assistant United States Attorney 


/s/ Oscar Altshuler 
Assistant United States Attorney 


[Filed June 12, 1959] 
EXCERPTS FROM TRANSCRIPT OF HEARING ON PETITION 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


: Habeas Corpus 1-59 
Washington, D. C. 
January 22, 1959 
The above-entitled matter came on for hearing in Motions Court No. 1, 
at 10:00 o'clock a. m., before HONORABLE MATTHEW F. McGUIRE. 





APPEARANCES: 
For the Plaintiff: 
Dyer Justice Taylor, Esq. 
PROCEEDINGS | 

THE DEPUTY CLERK: Number 7. Fielding versus Overholser. 

MR. TAYLOR: Good morning, your Honor. My name is Taylor. Iam 
attorney for Jimmy Fielding, the petitioner herein. This comes before this 
Court as a petition for Writ of Habeas Corpus. The petitioner is currently 
confined to St. Elizabeths Hospital. The history of the matter is that in Decem- 
ber of 1956 he was convicted of Murder and sentenced to twelve years to life. 
Thereafter, in December of 1957, the Court of Appeals reversed the District 
Court with instructions to grant a new trial if the government shall request it, 
or to enter a judgment of acquittal by reason of insanity, notwithstanding the 
verdict. Thereafter, he was committed in February of 1958, your Honor -- 

THE COURT: On what ground? 

MR. TAYLOR: On the ground he was adjudged to be insane. 

THE COURT: And therefore, the District Court entered a judgment of 
acquittal following the mandate of the Court of Appeals, of acquittal or not 
guilty by reason of insanity and therefore not committable, and committed. 
All right. | 
MR. TAYLOR: Yes, under 301. Thereafter, the defendant recovered 
his sanity in his opinion, and in the opinion of others. He asked the Staff 
doctors at St. Elizabeths, principally Doctors Cushard and Cody, why he 
wasn't released. They told him that they “considered him sell” -- close quote 
-- but that they were very much upset by the remarks of certain District 
Judges with respect to these cases and that they thought = had better hold 
him a while. 

Thereafter, he came to us and asked that we file a writ of habeas corpus. 

THE COURT: What District Judges did they have reference to? 

MR. TAYLOR: Judge Holtzoff, to be specific. | 

THE COURT: He is only one. How about the others 2 | 
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MR. TAYLOR: The name most used was Judge Holtzoff. 

THE COURT: Was there any other names used? 

MR. TAYLOR: No sir, not to my recollection. Thereafter, he came 
to our office or got in touch with our office and asked that we file a writ, 

a petition for a writ. He had money he deposited over there. 

We filed a rule to show cause together with a petition to compel pay- 
ment of attorney's fees and costs prior to the filing of the petition for the writ. 
The authorities at the hospital, namely, Doctor Cushard, having refused to 
release money for attorney's fees or costs, and that petition and rule were 
dismissed by Judge Pine, I believe it was, without prejudice to the filing of 
a petition for a writ; or in the alternative a petition for the appointment of a 
Committee and with leave to proceed forma pauperis. 

At that time the petitioner was advised by Doctor Cushard and perhaps 
by Doctor Cody that they were preparing to release him; that there was no 
need for legal action, and that he could withdraw any action. 

As a result of that I went to the District Attorney's Office and signed 
a praecipe withdrawing my petition. That was the very first part of Decem- 
ber. This is the 22nd of January. No action has been taken. 

I filed a petition herein. It was answered by Doctor Overhoiser. We 
received it in the mail yesterday afternoon. He denies such conversations, 
claims that the patient told them not to release funds to use. 

There is an obvious discrepancy in the facts here. I have two witnesses 
in court who will testify as to conversation as recently as last Sunday with the 

Staff doctors. I personally can testify as to my conversations with 
Doctor Cushard. 

THE COURT: What would the nature of the testimony which you propose 
to proffer now, what would the nature of it be? 

MR. TAYLOR: That the man is well, is the term they used, and could 
be released; but that they are holding him for a while longer by reason of their 
fear of the remarks made by Judge Holtzoff, to be specific. 

THE COURT: Who is going to testify to that? 
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MR. TAYLOR: His sister is in court. She has cone here from New 
Jersey today. Her brother, Jacob Fielding, is in court. | 

THE COURT: Why didn't you subpoena the doctors? : 

MR. TAYLOR: I intend to on the hearing on the writ, your Honor. Doctor 
Overholser was ordered to show cause why the writ should not issue. 

THE COURT: Here is the situation that you have got to meet: you filed 
a petition for a writ of habeas corpus and then the Court as it should do in the 
circumstances, according to the practice, recommends it to the Supreme 
Court, that is unless the situation is so contrary on the face of it that would 
demand immediate issuance of the writ, issue a rule to show cause, which 
is tantamount to advising the party concerned on the other side that holds the 

body of the individual that this application for the issuance of a writ 
of habeas corpus has been made and actually, colloquially, says *twhat about 
it"? : 

So then, having been done by Judge Youngdahl, the traverse, as we 
say, or answer was filed by the authorities at St. Elizabeths Hospital, and 
here is what Doctor Overholser said, apart from anything with reference to 
credibility upon the part of the patient, on the one side, and Doctor Cushard 
on the other, he says: i 

"During this petitioner's present period of confinement in St. Elizabeths 
Hospital he has been under the care and observation of the respondent as well 
as other members of the medical staff of St. Elizabeths Hospital skilled in 
the care, diagnosis and treatment of nervous and mental disorders, who are 
of the opinion" -- et cetera, and this was only filed yesterday, -- 

‘who are of the opinion that he has mental illness, schizophrenic re- 
action, paranoid, the same diagnosis which was made during the petitioner's 
first residence in St. Elizabeths Hospital. Although the psychotic symptoms 
have been largely in remission during his present residency in St. Elizabeths, 
it is the opinion of the respondent that he is not warranted in certifying at 

this time that the petitioner has recovered from his abnormal mental 
condition and that he will not be dangerous to himself or others. si 
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Now in this proceeding under the new statute certainly the certificate 
of the hospital authorities or superintendent is mandatory before you can 
entertain anything in the nature of a possibility upon the part of the court of 
release. Now that statute also says, of course, - that nothing in that law 
shall inhibit the right of the individual in question to make an application for 
writ of habeas corpus; and so that was done here, and Iam treating that 
for the record in this case -~ 

MR. TAYLOR: Title 24, Section 301. 

THE COURT: Right. 

However, Doctor Overholser says that the man is suffering from a 
mental disease of the character known as schizophrenic reaction, paranoid 
type, and that he would be dangerous to himself and for the community, to 
permit him to be at large. 

Now certainly no testimony by his sister or testimony by anybody else 
in the circumstances is going to in any way negative what is stated here; and 
uniess you have some professional testimony to advance to countervene: what 
has been said here, I will have to discharge the rule. 

MR. TAYLOR: Your Honor, we would like the opportunity to put those 
doctors on the stand and have them testify under oath. 

THE COURT: You had that opportunity, and you should have subpoenaed 
them. 

MR. TAYLOR: They weren't subpoenaed this morning because we 
- anticipated there would be a further hearing on the writ. 

THE COURT: There is only a hearing on the rule. I will discharge it. 

MR. TAYLOR: With leave to file a further written subpoena. - 

THE COURT: I can never stop you from doing that. HE you file it 
immediately I will tell you the same result will -- 

MR. TAYLOR: Your Honor, we have here an obvious conflict of testi- 
mony. Doctor Overholser, who should have been here under this rule, is not 
here. 

THE COURT: Doctor Overholser is not obliged to be here in person. 
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MR. TAYLOR: He might have hada doctor represent him. 

THE COURT: He is through counsel here, just the same as this 
patient is here through counsel. Now if you want the doctor to testif -- 

MR. TAYLOR: Will you continue this and permit me to subpoena him ? 

THE COURT: I will not do that. Doctor Overholser, presumably, if 
he means what he says when he wrote what he wrote, is going to come in 
here and testify this man is suffering from a schizophrenic reaction of para- 
noid type, and you will have to advance some evidence to countervene that. 

MR. TAYLOR: I intend to. 

THE COURT: If you intend to do that, you should have had those 
witnesses here today. 

MR. TAYLOR: If your Honor please, I think we both know that Doctor 
Overholser, as the Superintendent, acts in a more exalted capacity than the 
actual staff doctors who are working with the patient. 


i 


THE COURT: He doesn't say that. He says the man has been under 
his supervision as well as other members of the St. creat Hospital. 


MR. TAYLOR: Ina technical sense. 

THE COURT: Are you saying he is not telling the truth? 

MR. TAYLOR: Iam saying I would like to have him under oath, on 
the stand, and find out how often he has seen this man. 

THE COURT: His report to the court is, in his response to the appli- 
cation for the writ, is that the man is presently insane, and he should be 
confined to the hospital. | 

Now if you have evidence to countervene that, it must be evidence of 
a professional character. The mere putting of a man's sister on the stand, 
or some member of the family -- | 

MR. TAYLOR: May we have until Monday to present that ? 

THE COURT: Iam discharging the rule. Thank you. : 

MR. TAYLOR: Without a hearing? 

THE COURT: You have had your hearing. 

(Whereupon the instant matter was concluded. ) 
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[Filed Jan. 28, 1959] 
ORDER 

This matter having come before the Court on a petition for a writ of 
habeas corpus, the order to show cause, the returnand answer thereto, and 
argument of counsel, upon consideration by the Court of the aforementioned, 
and it appearing to the Court that the failure of the Superintendent, Saint 
Elizabeths Hospital to issue the statutory certificate recommending release 
of petitioner is arbitrary or capricious, it is by the Court this 28th day of 
January, 1959 

ORDERED that the petition for a writ of habeas corpus be dismissed 
and the rule to show cause discharged, the petitioner being legally confined. 

/s/ Matthew McGuire 
JUDGE 


. [Filed January 29, 1959] 
NOTICE OF APPEAL 
Notice is hereby given this 26th day of January, 1958, that 
hereby appeals to the United States Court of Appeals for the 

District of Columbia from the judgment of this Court entered on the 28th 
day of January, 1959 Dismissing petitioner's rule to show cause. 

: /s/ Sutherland G. Taylor 

7 Attorney for Appellant. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


wm FSO 


JIMMIE FIELDING, APPELLANT 
v. ! 
Dr. WINFRED OVERHOLSER, SUPERINTENDENT, St. ELIZABETHS 
HOosPITAL, APPELLEE 


APPEAL FROM THE UNITED STATE DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


OLIVER GASCH, 

United States Attorney. 
CARL W. BELCHER, 
HARRY T. ALEXANDER, 
Assistant United States Attorneys. 
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QUESTIONS PRESENTED 


1. Is the District Court proper in discharging a rule to show 
cause and in dismissing a petition for writ of habeas corpus 
brought by appellant after commitment under 24 D.C.C. 
§ 301(d), where, in a return and answer, the Superintendent 
of St. Elizabeths Hospital deposes that appellant is a paranoid 
schizophrenic, and that he cannot certify, at this time, appel- 
lant will not be dangerous to himself or others within the 
reasonable future, and when appellant’s only proffer to sus- 
tain his burden is the testimony of lay witnesses? 

2. Is lay testimony competent to satisfy appellant’s burden 
assumed upon a writ of habeas corpus filed pursuant to 24 
D.C.C. § 301(g)? 


@ 








I. Appellant Failed To Allege or Proffer Sufficient Facts To War- 
rant His Release Under 24 D.C.C. § 301 
II. The Court Properly Discharged the Rule To Show Cause in the 
Absence of a Proffer of Competent Testimony 
COMCKMICN Wcs S25. Sa cnndanndcencocausadonnsccoceunstescesoaws 


TABLE OF CASES 
Dorsey v. Gill, 80 U.S. App. D.C. 9, 184 F. 2d 857 (1945), cert. denied, 


Durham v. United States, 94 U.S. App. D.C. 228, 214 F. 2d 862 (1954)... 
Fielding v. United States, 102 U.S. App. D.C. 167, 251 F. 2d 878 (1957) - 
Overholser v. Leach, 103 U.S. App. D.C. 289, 257 F. 2d 667 (1958)_ 
Ez parte Quirin, 317 U.S. 1 (1942) 

Taylor v. United States, 95 U.S. App. D.C. 373, 222 F. 2d 398 (1955)... 
United States v. Hayman, 342 U.S. 205 (1952) 

Walker v. Johnston, 312 U.S. 275 (1941) 


OTHER REFERENCES 


18 USC: $8 QU6e oo non seca eeccccdeccsucccccccsaecesccesoss a 
House Report No. 892, 84th Congress, Ist Session, p. 13 
Senate Report No. 1170, 84th Congress, 1st Session, p. 13 


cm) 








| Auited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14989 


Snare Fre.piInG, APPELLANT 
v. 


Ds. Wivrrep OverHoiser, SUPERINTENDENT, Sr. ELIZABETHS 
HosPrrab, APPELLEE 


APPEAL FROM THE UNITED STATE DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On December 23, 1957, appellant’s December 1956 convie- 
tion of second degree murder was reversed, remanded to the 
District. Court. “with instructions to grant a new trial if the 
Government shall request it; or, absent such request, to enter 
& judgment of acquittal by reason of insanity notwithstand- 
ing the verdict.” Fielding v. United States, 102 U.S. App. 
D.C. 167, 251, F. 2d 878 (1957). As further reflected by the 
opinion of this Court, appellant shot and killed his wife’s 
uncle on February 5, 1954. Thereafter, following indictment, 
two psychiatric examinations, made in April by Dr. Ettore 
deFilippis, revealed appellant was suffering from schizophre- 
nis. Pursuant to a hearing under 18 U.S.C. § 4244, appellant 
was adjudicated as incompetent to stand trial. Appellant was 
then admitted to St. Elizabeths Hospital in May 1954, where 
he remained. under treatment for almost. two and one-half 

(1) 
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years, until his October 1956 adjudication 
stand trial. Id., 102 U.S 


le jurymen. to reasonable doubt 
that appellant was sane shooting.” Id., 102 
US. App. D.C. 168-169. © 
Following this Court’s reversal and 
States Attorney advised istri 
appellant’s 5 i i i 


t. Hospital pursuant to 24 D.C. 
801(d) (J.A.6-7). 
_ On January 
of habeas. 
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answer on January 21, 1959 in. which) he deposed, inter alia 
(J.A. 5); we 

4. During this petitioner’s present period of confine- 
ment in Saint Elizabeths Hospital, he has been under 
the care and observation of the respondent, as well’as 
other members of the medical staff of Saint Elizabeths 
Hospital, skilled in the care, diagnosis and’ treat- 
ment of nervous and mental disorders, who are of the 
opinion that he has a mental illness, Schizophrenic 
Reaction, Paranoid Type (Affective Features), the 
same diagnosis which was made during the petitioner’s 
first residence in Seint Elizabeths Hospital; and, al- 
though the psychotic symptoms have been largely in 
remission during the petitioner’s present residence in 
Saint Elizabeths Hospital, it is the opinion of the 
respondent that he is not warranted in certifying, at 
this time, that the petitioner has recovered from his 
abnormal mental condition and that he will not be 
dangerous to himself or others within the reasonable 

future. 


By a supplemental return and answer to the rule to show 
cause, filed January 22, 1959, the United States Attorney op- 
posed the issuance of the writ of habeas corpus upon the 
grounds that Dr. Overholser as Superintendent of Saint Eliza- 
beths Hospital had not certified that appellant had recovered 
his sanity and that he will not in the reasonable future be 
dangerous to himself or others, as required by 22 D.C.C. 
$301(e). The United States Attorney also asserted appellant 
had not alleged “that the failure of the superintendent to issue 
the statutory certificate is arbitrary or capricious.” 

Also on January 22, 1959, the District Court held a hearing 
on the rule. In the absence of a certificate required for re- 
lease under 24 D.C.C. § 301(e), appellant proffered through 
counsel to establish his eligibility to release through the lay 
testimony of his sister (J.A. 10-11). However, appellant did 
not dispute the truth of Dr. Overholser’s affidavit (J.A. 13). 
The court held “evidence of a professional character” is neces- 
sary to countervene Dr. Overholser’s affidavit (J.-A. 13). On 
January 28, 1959, the court issued an order based upon the 





& 


pleadings.and argument of counsel: ‘The court found appel- 
. lant had not alleged or offered to prove that the failure of 
Dr. Overholser i 


petition for a..writ of habeas 
corpus (J.A. 14). - o 
STATUTE INVOLVED 


_ Title 24, Distriet of Columbia Code (Supp. VII, 1951 Eéi- 
tion) Sections 301 (d), (e) and (g) in pertinent part provides: 
Ty Commitment of persons of unsound mind to the Dis- 
i «| trict. of Columbia. General -Hospital—C 


tried upon an indictment or information for an offense, 
or tried in the juvenile court of the District of Colum- 
bia for an offense is acquitted solely on the ground that 
he was insane at the time of its commission, the court 
shall order such person to be confined in a hospital for 
the mentally ill. 

(e) Where any person has been confined in a hospital 
for the mentally ill pursuant to subsection (d). of this 
section, and the superintendent of such hospital cer- 
tified (1) that such person has recovered his sanity, 
(2) that, in the opinion of the superintendent, such 
person will not in the reasonable future be dangerous 
to himself or others, and (3) in the opinion of the 
superintendent, the’ person is entitled to his uncondi- 
tional release from the hospital, and such certificate 
is filed with the clerk of the court in which the person 
was tried, and a copy thereof served on the United 
States Attorney or the Corporation Counsel of the Dis- 
trict of Columbia, whichever office prosecuted the 
accused, such certificate shall be sufficient to authorize 

) the court to order the unconditional release of the per- 
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son so confined from further hospitalization at the 
expiration of fifteen days from the time said certificate 
was filed and served as above; but: the court im its dis- 
cretion may, or upon objection of the United States or 
the District. of Columbia shail, after due notice, hold 
 - g hearmg at which evidence as to the mental condition 
of the person so confined may be submitted, including 
the testimony of one or more psychiatrists from said 
hospital The court shall weigh the evidence and, if 
the court finds that such person has recovered his sanity 
and will not in the reasonable future be dangerous to 
himself' or others, the court shall order such person 
unconditionally released from further confinement in 
said hospital. If the court does not so find, the court 
shall order such person returned to said hospital * * *. 


= = * Ld °* 


(g) Nothing herein contained shall preclude a person. 
confined under the authorities of this section from 
establishing his eligibility for release under the pro- 
visions of this section by a writ of habeas corpus. 


Appellant was committed to St. Elizabeths hospital pur- 
suant to 24 D.C.C. $301(d), following a judgment of not 
guilty by reason of insanity. The unanimous opinion of three 
psychiatrists who testified at trial was that appellant suffered 
from schizophrenia. Two of the doctors testified appellant’s 
iliness caused him to shoot and kill his wife. Approximately 
eleven months after his commitment appellant challenged 
his detention by a writ of habeas corpus under 24 D.C.C. 
§$301(g). He did not allege that the failure of Dr. Overholser 
to exeeute the statutory certificate of release was arbitrary 
and capricious. By return and answer to a rule to show cause 
the Superintendent. deposed appellant. still suffered from 
schizophrenia, paranoid type, which existed at the time of 
appellant’s pre-trial commitment, and that he was not war- 
ranted in executing the statutory certificate “st this time.” 
On. the date scheduled for hearing on the rule, appellant, 
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through counsel, proffered to prove his alleged illegal deten- 
tion by lay testimony of his sister to the effect that he is 
“well.” Under the doctrine of Overholser v. Leach, the Dis- 
trict Court properly dismissed appellant’s petition for writ of 
habeas corpus for two reasons. The petition and proffer, con- 
strued together as an application for the writ were deficient 
in the absence of an allegation respecting arbitrary and capri- 
cious action of Dr. Overholser. Moreover, as 2 matter of law, 
the facts alleged upon application for the writ, if proved, do 
not warrant appellant’s discharge. Appellant failed to proffer 
requisite testimony that he is free from such mental disease 
or defect as would make him “dangerous to himself or the 
community in the reasonably forseeable future.” Lay testi- 
mony is incompetent for such a psychiatric determination. 


AERGUMENT 


I 


Appellant failed to allege or proffer sufficient facts to warrant 
his release under 24 D.C.C. $301 


Appellant urges, that the District Court erred in dismissing 


his petition for writ of habeas corpus without allowing his sis- 
ter to “testify that he is ‘well’” (Br. 3-4). More specifically 
appellant contends that he has a “Tight” to a “judicial hear- 
ing” and that the aforementioned lay testimony is sufficient 
to require his release from St. Elizabeths Hospital after hav- 
ing been committed under 24 D.C.C. § 301(d). In support of 
his contentions appellant relies upon authorities which sanc- 
tion the sufficiency of lay opinion testimony to raise the issue 
of criminal responsibility. As shown more fully hereinafter, 
the applicable law is otherwise. 

Several principles of law applicable in the instant case are 
now elementary. It is well established that the District Court 
is not required to hear evidence upon the pleadings filed in a 
suit for habeas corpus absent a genuine issue of material fact. 
Similarly, a petition for the writ may be dismissed where the 
facts alleged, if proved, would not entitle the petitioner to 
release, as a matter of law. See United States v. Hayman, 342 
US. 205, 222 (1952) ; Ex parte Quirin, 317 US. 1, 24 (1942); 
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Walker v. Johnston, 312 U.S. 275, 284 (1941). In the leading 

case of Walker v. Johnston, supra, the Supreme Court declared, 

in pertinent part, 312 U.S. at 284: 

* * © if, upon the face of the petition, it appears that 
the party is not entitled to the writ, the court may re- 
fuse to issue it. Since the allegations of such petitions 
are often inconclusive, the practice has grown up of 
issuing an order to show cause, which the respondent 
may answer. By this procedure the facts on which the 
opposing parties rely may be exhibited, and the court 
may find that no issue of fact is involved. In this way 
unless grant of the writ with consequent production of 
the prisoner and witnesses may be avoided where from 
undisputed facts or from incontrovertible facts, such as 
those recited in court record, it appears, as a matter 
of law, no cause for granting the writ exists. 

The Court then declared issuance of the writ and discharge 

of a petitioner may be warranted from the pleadings as a mat- 

ter of law. Finally, the Court’s approval of the procedure 
followed in the instant case was stated thusly, Jd: 


The practice has long been followed by this court 
and by the lower courts. It is a convenient one, de- 
prives the petitioner of no substantial right, if the 
petition and traverse are treated, as we think they 
should be, as together constituting the application for 
the writ, and the return as setting up the facts thought 
to warrant its denial, and if issues of fact emerging from 
the pleadings are tried as required by the statute. 
fFootnotes omitted. ] 

In Ex parte Quirin, supra, the Supreme Court cited and re- 
affirmed the principles of Walker v. Johnston in the following 
succinct statement at 317 US. p. 24: 


While it is the usual procedure on an application for 
& writ or habeas corpus in the federal courts for the 
court to issue the writ and on the return to hear and 
dispose of the case, it may without issuing the writ 
consider and determine whether the facts alleged by 
the petition, if proved, would warrant discharge of the 
prisoner. 
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Subsequently, this Court stated the Principles in detail in 
Dorsey v. Gill, 80 U.S. App. D.C. 9, 148 F. 24-857 (1945), 
cert. denied, 325 U.S. 890. 
spplicable to the instant case is the law 
erns appellant’s detention. at St. Elizabeths i 
his commitment upon a successful plea of 
insani In this regard, Overholser : 


A release procedure is established, based primarily 
i the superintendent of the institu- 


of habeas corpus.” [Italics supplied. ] 


However, the Court 
the committed 


burden of proving some “ 
court could find, x 
that [he] had established, 
isi i (italics supplied). 
this Court left no ambiguity concern- 
€cessary to establish “eligibility for release,” 
#d., at 670: 
The phrase “establishing his eli ibility for release”, 
as applied to the special class of which Leach is a mem. 
ber, means something different from having one or more 
iatrists say simply that the individual is “sane”. 
There must ‘be freedom ‘from such abnormal mental 


: *108 U.S. App. D.C. 280, 257 F. 24 667 (1958). 
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condition ° as would make the individual dangerous to 
himself or the community in the reasonably foreseeable 
future.* 


“Thus, even though Leach’s mental health may have improved, 
if there remains an abnormal mental condition which is certified 
28 a source of potential danger, he is to be retained in custody 
ander Section 24-301 

“See, in this regard, Durhem v. United States, 99 U.S. App. D.C. 
132, 133-34, 237 F. 2d 760, 761-62 (1956) ; opinion of Judges Pretty- 
man and Burger in Lyles v. United States, slip opinion dated Oc- 
tober 25, 1957, at pp. 7-9, cert. denied, —— U.S. — (1958). It 
should be remembered that the standards and tests for: (1) exeul- 
pation from criminal responsibility; (2) competence to stand trial; 
and (3) release from hospital custody after a verdict of not guilty 
by reason of insanity, are separate and distinct. 

In the instant case it is not amiss to note appellant’s strong 
showing of insanity during his trial was principally established 
by three competent psychiatrists. The doctors diagnosed ap- 
pellant’s condition as schizophrenia. Two of the doctors 
opined appellant’s homicide perpetrated upon his wife was 
caused thereby. The Government could not refute appellant’s 
lack of eriminal responsibility by the lay testimony it pre- 
sented. Nor could it be refuted after consideration by the 
Government upon remand. Hence, appellant was adjudged 
not. guilty by reason of insanity. 

Upon his appheation for a writ. of habeas corpus, as clearly 
established by Overholser v. Leach, supra, appellant has the 
burden to show arbitrary or capricious action on the part. of 
Dr. Overholser in refusing to execute the statutory certificate. 
No such allegation or proffer was made in the District Court. 
Thus, under the Leach doctrine, it was proper to dismiss the 
petition. See also Walker v. Johnston, supra; Dorsey v. Gill, 
supra. ' 

Moreover, appellant concedes on appeal he offered. to prove 
his alleged illegal detention solely by the lay testimony of his 
sister, to the effect, that he is “well” (Br. 4). Prescinding 
from the competency of such lay testimony,* more is required. 
If as in Leach, expert medical testimony that a person of 
appellant’s special class is “sane” falls short of the evidentiary 
basis to establish “eligibility for release,” a fortiori, lay testi- 


* See argument two, infra. 
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mony that appellant. is.“well” is insufficient.? 
absent from appellant’s 
appellant is “free from 


The Court properly discharged the rule to show cause in the 
bine absence of a proffer of competent testimony 
Appellant urges the rule to show cause was improvidently 
i solely on the return and answer filed by Dr. Over- 
holser' (Br. 4). However, the order of the Court (J.A. 14) 
iidicates the rule to show cause was discharged and the peti- 
tion’ dismissed after consideration of all the pleadings and 
argument of counsel. “As shown in argument one, the action 
‘was proper, as a matter of law. 
For the same reason, the issue 
testimony to countervene Dr. 
atric opinion” is not 


Assuming, arguendo, the issue is presented, it is patent the 
i uires an expert to issue the statutory certificate. 
Reason’ and logic dictate an untrained layman is not: qualified 


i “By the same token a similar statement attributed to.Di. Cushard.(J.A. 
2) could not, if true, affect appellant's lawful detention. aes 

___* Overholser v. Leach, supra. 

sourham v. United States, 940.8. App. D.C. 228, ——, 214 F. 24 802: 876 
(1954) ; Taylor v. United States, 95 U.S. App. D.C. 873, 222 F. 24 398. 404 
-(1955). y 
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to testify that appellant’s illness of paranoid schizophrenia no 
longer exists or that he has no other abnormal mental condi- 
tion which would render him a danger to himself or to society 
in the reasonably foreseeable future. 

Moreover, the legislative history reflected in the reports of 
the Congressional Committees which drafted the statute left 
no doubt that lay testimony is incompetent to establish an 
evidentiary basis for appellant’s release. In pertinent part 
the Committee stated: * - 

In the case of a person who has been committed for 
treatment after having been found not guilty of a crime 
by reason of insanity, the question of whether that 
person has recovered his sanity and is not any longer 
dangerous to himself or others is primarily a question 
for psychiatric determination. However, the public has 
& very great interest in assuring, and in being 
that this question is correctly determined, and that 
dangerous mental cases are not prematurely released 
to prey upon the citizenry. The newspapers of the Na- 
tion in recent times have contained many accounts of 
persons relieved of criminal responsibility by reason of 
insanity and who have been prematurely released from 
mental hospitals only to commit some further serious 
crime, many of them involving rape and murder. 

It is the opinion of the Committee, therefore, that once 
& person has been excused from his criminal act or acts 
by reason of insanity he be not thereafter released into 
society until it is reasonably certain that the person 
has recovered his sanity and is no longer dangerous to 
himself or others. [Italics supplied.] 

Suffice it to add, to allow lay witnesses to make a “psychiatric 
determination” would defeat the purpose of the statute. 

The conclusion is inescapable, the record warranted the Dis- 
trict Court in discharging the rule to show cause and dismiss 
ing appellant’s petition for a writ of habeas corpus. 


“House Report No. 892, 84th Congress, Ist Session p. 18; Senate Report, 
No. 1170, 84th Congress, 1st Session, p. 13. 





; CONCLUSION 
2 Werte it io eapectulysnbitod that he order of 








